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NDCC 28-32 — Takings Assessment for proposed rule
Re: NDAC Article 61-13 — Controlled Substances

The North Dakota State Board of Pharmacy has determined that the proposed rule is highly unlikely to result in a taking or
a regulatory taking; the rule regulates within the scope of the agency’s police powers and does not require dedication of
property, physically invade private property, or deprive owners of all economically beneficial or productive use. To the
extent any party asserts that products newly prohibited for sale in North Dakota under the rule are “taken” because they
cannot be sold for profit within the state does not alter this assessment, since those products may be possessed and sold
lawfully outside the state or returned for reimbursement of cost if wholesale contracts provide. Accordingly, the likelihood
of a compensable taking or regulatory taking is low.

The purpose of the proposed rule is to further public health, safety, and welfare by restricting access to substances the
Board believes are endangering lives of North Dakotans and substances for which there is no approved state or federal use.

The proposed rule is necessary to substantially advance its purpose because it provides predictable compliance criteria to
regulated entities while directly addressing the identified risks to the public health, safety, and welfare. The Board
considered nonregulatory approaches, including maintaining status quo, but determined those would not achieve
uniformity and would lead to inconsistent outcomes. The Board determined that no alternative would materially reduce
impact on private property owners while maintaining effectiveness at reducing the risks of public harm.

If a court were to determine that the proposed rule constitutes a taking or a regulatory taking, the potential cost is estimated
to be minimal, consisting primarily of compensation limited to proven diminution in value directly attributable to the rule’s
application and other ordered costs or fees. Compensation ordered would be likely be paid from the Board’s current
appropriations, or by seeking additional spending authority consistent with applicable budget procedures.

The Board certifies that the anticipated public benefits of the proposed rule, including enhanced protection of public health,
safety, and welfare, regulatory clarity for stakeholders, and statewide uniformity, exceed any reasonably estimated
compensation costs. Given the low likelihood of a compensable taking and the conservative exposure estimate identified,
the net benefits substantially outweigh the potential fiscal impact on the government. The Board therefore concludes that
the proposed rule does not result in a taking or regulatory taking.

This determination is made pursuant to N.D.C.C. ch. 28-32.

Mark J. Hardy,
Executive Director,
North Dakota State Board of Pharmacy
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